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To: Chief, Allocations Branch
Policy and Rules Division
Mass Media Bureau

RESPONSE TO MOTION FOR LEAVE TO RESPOND
TO "NATOLE'S COMMENTS ON SUNY
RESPONSE TO SHU/RSB SUPPLEMENTZ

REPLY COMMENTS" AND TO
"SUNY RESPONSE TO SHU/RSB
SUPPLEMENTAL REPLY COMMENTS"

Sacred Heart University, Inc. ("SHU") and Radio South
Burlington, Inc. ("RSB"), 3jointly, by their counsel, hereby
respond to the 1late filed pleadings of Raymond A. Natole
("Natole”") and State University of New York ("SUNY"). SHU/RSB
has separately requested leave to file this response. In

support hereof, SHU/RSB states as follows:

SUNY'S RESPONSE



a site which would provide city grade coverage to Rosendale.

In fact, SUNY expressly stated in its reply comments of April
16, 1993, that its intent was to remain at its current site.
The problem with its current site is a deficient city grade
contour. Its statement in that pleading was explicit and
unequivocal -- "WFNP does not intend to actually construct at
the allocation point, but intends to build facilities at its
existing location. WFNP has been given site assurance..." at
page 2. There is no "misimpression" on SHU/RSB's part as SUNY
now alleges. However, now that SUNY has been made aware that
its existing site does not provide city grade coverage to
Rosendale as unreserved commercial channels are required to do
(contrast Section 73.315(a) with the Note thereto), SUNY tries
ineffectively to "clarify" its way out. SUNY now reveals that
its clearly stated intention was only a strong preference to
remain at its existing site. Further, SUNY announces that it
will attempt to justify, i.e., request a waiver to use its
current site at the application stage. The closest SUNY gets to
stating affirmatively that it will move is that it "did not
intend at this time to limit itself"™ to its existing site or
that "it would be unwilling to construct at a fully spaced

site...."

2. It should be absolutely apparent to the staff that the
affirmative statement needed to justify a commercial allotment

is nowhere to be found. The Commission's staff can not be



reassured by the "weasel" wording of SUNY's statements. This is
SUNY's fourth effort to state affirmatively that it would apply
for a site which meets the Commission's allocation rules, and it
has again failed to do so. These are not magic words or phrases
designed to trip up unknowing petitioners. These are statements
that are made in the numerous allotment petitions that are
entertained by the Commission's staff each year. Without such
a statement, the staff will be making a defective allotment
knowing that it will be faced with a waiver request. See
Greenwood, South Carolina, et al., 2 FCC Rcd 3583 (1987), rev.
denied, 3 FCC Rcd 4108 (1988), erratum 3 FCC Rcd 4374 (1988),
and other cases cited in SHU/RSB's supplemental reply comments

at page 6.

3. In Amendment of the Commission's Rules to Permit FM
Channel and Class Modifications by Application, FCC 93-299,

released July 13, 1993, the Commission reaffirmed the core
policy objective of its allotment system at paragraph 13, "it is
in the public interest to preserve the benefits of the current
system by preventing the allotment of channels that would not
meet our present allotment standards." At paragraph 14, the
staff made this objective "abundantly clear" --

"For example, if X seeks to upgrade its

station from Class A to Class C3, but the

site which X specified fails to provide

‘city-grade' service to its community of

license and meet the minimum distance

separation requirements of Section 73.207 of
the Rules, X's application, unless amended






Hurley can still be accepted in this docketed proceeding since,
by doing so, there would be no impact on the allotment of
Channel 273A to Rosendale. Natole notes that SUNY has commented

on Natole's counterproposal.

7. Natole fails to recognize that its failure to serve
constitutes an ex parte filing in a restricted proceeding. See
Section 1.1208(a) and (c)(2) of the Commission's Rules. Natole
cites no case which holds that the fact that another party has

actual knowledge of a filing cures the ex parte violation.

8. The proper treatment of Natole's proposal is for the
Commission's staff to consider it in a separate rule making
proceeding. However, due to the Commission's pending proceeding
concerning the allotment of Channel 255A to Rosendale in this
docket, the institution of a separate proceeding must await the
outcome of this proceeding. Only if the Commission rejects the
allotment of Channel 255A to Rosendale could the Commission
initiate a new rule making for West Hurley. See e.g., Carolina
Beach, North cCarolina, 7 FCC Rcd 544, 547 (1992) at note 11
where the Commission issued a separate notice of proposed rule
making for the allotment of a channel to Little River, South
Carolina, after it was determined that the channel was not
precluded by the outcome of other actions taken in that

proceeding.



CONCLUSION

9. Accordingly, the Commission's staff must find that
SUNY's carefully phrased statement of interest is far from
adequate in providing the firm foundation upon which Channel
273A can be allotted to Rosendale as a commercial allotment.
The Commission must also reject Natole's ex parte filing for

consideration in this proceeding.

Respectfully submitted,

SACRED HEART UNIVERSITY, INC.
RADIO SOUTH BURLINGTON, INC.

Lipp

Mullin, Rhyne, Emmons and Topel, P.C.
1000 Connecticut Avenue, #500
Washington, D.C. 20036

(202) 659-4700

Their Counsel

July 19, 1993



CERTIFICATE OF SERVICE

I, Veronica Abarre, a secretary in the law firm of Mullin,
Rhyne, Emmons and Topel, P.C., do hereby certify that I have
this 19th day of July, 1993, caused to be mailed by first class
mail, postage prepared, copies of the foregoing “RESPONSE TO
MOTION FOR LEAVE TO RESPOND TO ‘'NATOLE'S COMMENTS ON SUNY
RESPONSE TO SHU/RSB SUPPLEMENTAL REPLY COMMENTS' AND TO 'SUNY
RESPONSE TO SHU/RSB SUPPLEMENTAL REPLY COMMENTS" +to the

following:

* Leslie K. Shapiro
Allocations Branch
Federal Communications Commission
2025 M Street, N.W.--Room 8313
Washington, D.C. 20554

Lewis E. Rosenthal, Esq.
State University of New York
State University Plaza
Albany, NY 12246

(Counsel to SUNY)

Todd D. Gray, Esq.

Dow, Lohnes & Albertson

1255 23rd Street, N.W.

Suite 500

Washington, D.C. 20037
(Counsel to SUNY)

Mr. Kyle E. Magrill

Magrill & Associates

P.0. Box 456

Orange Lake, FL 32681
(Consultant to SUNY)

* Hand Delivered



Steven C. Schaffer, Esq.

Schwartz, Woods & Miller

1350 Connecticut Avenue, N.W.

Suite 300

Washington, D.C. 20036
(Counsel to WMHT Educational
Telecommunications)

Allan G. Moskowitz, Esq.
Kaye, Scholer, Fierman,
Hays & Handler
901 15th Street, N.W.
Suite 1100
Washington, D.C. 20005
(Counsel to Bambi Broadcasting, Inc.)

Raymond A. Natole
P.O. Box 327
Shokan, NY 12481

A. Wray Fitch, III
Gammon & Grange, P.C.
8280 Greensboro Drive
Seventh Floor
McLean, VA 22102-3807
(Counsel for Raymond A. Natole)




